




















“CASES 






ARGUED AND DETERMINED. a 

~~ SupREME COURT .~ 

: " B: toy ar Orrae nd * x q 
“STATE OF LOUISIANA. “4 i 





West. District. WESTERN DISTRICT. OCTOBER TERM, 18M, a Bs 
October 1814. ee s ‘ 
; Morcan’s we ‘ e Aine 
ee (MORGANS AD'R. vs: WOORHIES. | 
Woorngsgs. fs ; fe a ; 


Debtor, “on EN this.case the defendant, now the appellee, 79 
-a fi: fa. may Sheriff: of the Parish of St. Landry, received a ~ a , 


a » namethe pro- e 
petty to | be Writ of fieri facias to be executed ‘against certain 
: — but not Hersons therein, named, at the suit of the plaintiff, 

, ’ there is perso- ae : ° 
“heals peepee, oe the appellant. On the delivery of the writ he 
Tho’ Sheriff was directed, by the attorney for the plaintiff to. 


take real, ie 
where there is Seize personal property in the first instance, if it’ 


ap , Pre. could be found. If there existed none of that kind — 
° ditor _ cannot in his bailiwick, belonging to the debtor, then to levy - 


disavowhisact : % - <a 
- Pg sor on'slaves. He was also particularly cautioned, not 7% . 

him, to execute the writ by seizing town lots at Ope- 57 
! lousas church, or waste lands.; arid that if he did, | 
he'would be held responsible. Notwithstanding 


these dicedtins he did. seize town lots, and waste - 


























“CASES 






ARGUED AND DETERMINED. a 

~~ SupREME COURT .~ 

: " B: toy ar Orrae nd * x q 
“STATE OF LOUISIANA. “4 i 





West. District. WESTERN DISTRICT. OCTOBER TERM, 18M, a Bs 
October 1814. ee s ‘ 
; Morcan’s we ‘ e Aine 
ee (MORGANS AD'R. vs: WOORHIES. | 
Woorngsgs. fs ; fe a ; 


Debtor, “on EN this.case the defendant, now the appellee, 79 
-a fi: fa. may Sheriff: of the Parish of St. Landry, received a ~ a , 


a » namethe pro- e 
petty to | be Writ of fieri facias to be executed ‘against certain 
: — but not Hersons therein, named, at the suit of the plaintiff, 

, ’ there is perso- ae : ° 
“heals peepee, oe the appellant. On the delivery of the writ he 
Tho’ Sheriff was directed, by the attorney for the plaintiff to. 


take real, ie 
where there is Seize personal property in the first instance, if it’ 


ap , Pre. could be found. If there existed none of that kind — 
° ditor _ cannot in his bailiwick, belonging to the debtor, then to levy - 


disavowhisact : % - <a 
- Pg sor on'slaves. He was also particularly cautioned, not 7% . 

him, to execute the writ by seizing town lots at Ope- 57 
! lousas church, or waste lands.; arid that if he did, | 
he'would be held responsible. Notwithstanding 


these dicedtins he did. seize town lots, and waste - 








$e ge aie aeiser ee 








CASES, IN’ THE SUPREMEAOOURT. ” 





lands 5. which’ were disposed of; at the third and Wess Beat 
last-exposure, on a ‘yeat’s'eredit. “The appellant aw 


refused to accept’ the’bond taken by the "appellee, ar al | 


for the payment ‘of this property and brought 


suit against him for the amount expressed in the was 


writ, which had been delivered him for the~execus 
tion, ‘The persons against whom the writ issued) ~ 
were admitted to own; ‘within the Parish of St, 
Landry; personal property and slaves, ‘sufficient 
by seizure to have satisfied the plaintiff s wit 


~ Tue District Court desided i in favour of P the 
appellee genera: 


~ 


Baldepin and Powter; for the plaintifi:. The 
question to be décided, in this cause, is of vast ° 
importance to this section of the state. . "The deci- 
. sion-to be given. will determine, whether. or not, 

. the collection of debts will not be abandoned here: : 
for it is evident if the defendant is allowed choice 


me 4 


of property, he'can always furnish that description, 


~ which will only sell at.a year’s credit. At this sale, 
~ he buys itin himself, or: employs some. person to 
-, doit for him ; and gives bond and security:to pay 
the money ina year.. ‘This period expired, suit 
has to be brought on his obligation; which takes 
exactly the same course of the other, and’ termi- 
nates by'a new bond being given. . This circle, in 
which the plaintiff pursues +his debtor, has no nd ; 
and at the expiration -of four or five: years, all he 





- > CASES ‘THR, SUPREME COURT 


“Genbontiens, SH aeqnitediby the pursuit, isthe paying of cogis 4 
wore Whichitheofiicers of justice: take, special casesto "3 

a “a eoract from him/as:he.goes along. iar Dimes aba 
»0T w1s eonsequence-of our legislative. Provisions, 

* under the: practice: heretofore existing, i is not exag- 

_ gerated ; eandy-in: the ‘operation of our ae : 
law, \bad faith »issprotected, .nay .rewarded : i 
fidence destroyed) and the example: daily. presente 

ed; of-one,man sioting in the enjoyment of ano. — 
ther’s: property, without there existing any. mean 
of compelling him to pay for it... 

«Lg, this Court can afford any remedy for there 
evils; it; will, do it.; , Allowing the choice. of . pros © : 
Jperty-to-be seized, will be some allevigtion. 
st “Eavaiquestions present themselves.  .. \. | | 

1. Has the appellee (the deferidant below) | : 

otendered himself liable-to. an action ?. 4 

ou@Jole hecaas,y what is the ahead Hite lab 4 


bity 2s jo ald © =» 
‘> yew we ol 


‘is des T Hw, Sheriff j in this case seems to, ote re~ q 
@arded the writ of-execution, as altogether intend- | 1 
wed by, law forsthe defendant’s benefit: ; and. made © : 
toegnable him to elude the: judgment of the. courts ; ; 
Zhe legal,idea-however attached to it is, that itis : 
,- Given to,compel the person against whom ityis- : 
“BNC: to. comply with the judgment rendered against © 
whim, . 2.Bae., Aar. ( American, Exition) 685. ; 
Lord-Coke says;,.Eaxecutio sl di et "7 > 
— effectus legis, Co. we Fel Whe Teter a 4 


“ Wowmnith. 
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OF Tus STATE OP-LOUISIANA: 


eccetamadhaaal teat is. for“his benelit, \Gowey 


; Papper stent eaerener wen og “ion a4 


which by: its’ judgment it says he-cugirertaeve 
done, *gives: to- the. former his, choice. of-writs, ™ 


@BaewAbr. (A. e:) 718, 2. Binney 218, S-Juris. “ 
"prudence ( Encyclopédie Frangatse)418-479, -7 


ibid. 484; 463. If it enables tim then} to select 


: that «species ’ of writ, which he conceives best. 
-ealéulatéd to force the defendant'to dohim justices | 
itis fair to presume, that’ in the “same? spirit, it 
also allows him (where a necessity: eatists to acs. — 
s @omplish this purpose) the choice of property — 
:’  otherwise’its provisions ‘would be iniconsistent, 
and its: means —— ‘to the nal - me in 


view. 


Tr is true, we can cite no politmomttens to 


this, but the feasoning on which the :conicldsion 


is drawn, seems equal in force to that of any vex. 


press declaration on the'subject. “In ‘oar way of 


‘considering it; the law'is made Gorisistentthrobgh- 


out, and’ harmenious in ‘its different provisionis, 


is ‘Adopting the other construttion, ‘it is j jarring’ and 


itregular ; it gives ‘the plaintiff every latitude in 


a means, until his Object is’ nearly aécomplish- 
 (éd, ‘and then defeats him ; by allowing the ‘defen. 


dant a'seléction, which is totally at war with’ the 


~ dea, on which the eS ee ee 


a instance extended to the'other.’ 


We admit there -aré some Spanish sntfilites 
7 NS 


\ 


“Tus low” proveeding -on: the ‘idea: een 


yee 


al ~ ta 
f | 
r) 
- 

a Fs 

pee 
63 
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: CASES AN) SHE SUPREME COURT 4 


Repeomne defendant shall have the choign 
‘Keprn Dtathe season is, obvious, ,. There, the Property < 
er myipt de, sold.fon cash + and the officer goes’on, 
Ul be, makes: it,,),,Phe plaintiff being allowed, tha — 
Wagnare ™ aeleition. cis Fgh, cn Agr: Would be,useless, ; nag 
| QBpressive siasit:must.be a matter of indifferangn p 
to him what, property is seized, when his mon¢y’ 
“ag ralh,.Avents myst: be, immediately. made; :, but q i 
. chere under our execution Jaw, requiring property. ; | 
te be sold at a: -ear}s, credit unless ‘it, brings, wo i 
thirds of itsiappraiscd value, the first and , second: | ¥ 
exposures va \quiteidifferent state of things: prés . | 
sentshatself. Giving the defendant the right of « 
ehaoaing the: property to be sold, enables, him: to ~ 
evadethe-judgment:of the court,.and .to.be .the 
oppressor instead of the plaintiff. uve nt 
ei Gessentectausdiadssat ¢ffectus, is a maxini of 
yoiversaldaw always received : here,the cause: not’ 
- @iilybicepsess: but aots-the other. way.|, Wiken the | 
- ‘property srisstebesold.for cash, to admit the plains a 
UB talseleot,<s would be permittiig him tecop: 
_ press: Foiallow. the defendant to.choose; under 
onnlaws, makes him the oppressor ; \and produces : 
the very consequence, cin paaanet Spanish | 
law to refuse ittothe formers: jiss1 or!) Io obyea ad 7 
of Time na (are (many... provisions’ of sheispanteh : @ 
: lawi,!ofelating}, to lexecutions,, repealed by, the: nae : 
~ yireiof, Qurigovernment,. and .the.silent operation 
ofqur statutes, without any: express deelarmtion.to M 
that efiec erhae ibe — free 7 
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oF THE STATE oF sow menen: é& 


Die vatibas’ officers: ‘ation! ithe, ete 
Ialwscand freed ttt from’ Seiztire“bf Wario ah 

7 és,2°S Herel we Contend ha we cag wnat 

a Ags, 


the chéide'to’ the debs tehealed by 


thie , directing ‘property td'bet sold ae wos 
ewe itonths credit’ Because owing mintdie 


selection; “eriables: ‘him’ almost dn "every’ casél.t6 


. dude die judgment’ of ‘the cotirt; andodefeadthe ” 


Gbject’at the execution entirely) <1, se blu 48 
ovBu? should the court decide against las; as to 
the ‘choice’ of the’ real property;citvigjeledr ut deast, 


- that: the-officer his renderéd: himself «responsible, 


by notseizing the personal effects-of the defendants: 
Our'statutory provisions are so plain>ia regardbto 


_ this, thata recourse to reasoning:on gheisabjebtis 


unnecessary. Hrhvelg oft to besten toeesqqe 
‘© Taw the’ act: of-the\ Legislative Cootseiby it) j is 
provided (paye'236) sect. 14ysubatifthemoney 
for whidh the'execution *issties, Jisi notespaidias 
three: diya) ‘the Sheriff shalli:caase!cthe sam@otg 
be-matle out ofithe personal estateyexdepbslavediy 
reser hse estate exclusive |ofp dlaves-cay 
be found therein.) “But if sufficient :personalestute 
darinot-be found, that then’ he ‘cause: the same 6 


- be made of the real estate and slaves) %¢ lot oj..ye 
_ deiBAq this! the» Sheriff is positively sdirected | to 
_ stize:!personal ‘estate < first-;-and conky:titn/adefault 


thevéof ito sell! reahestate or’ slaves) CBhée words of 
Cid writmust-be | strictly pursded,:26 Bae “UBK 


a 





“CARS IN oe sails COURT 


totare instructions, he has rendered: himieli | 

to‘ah action:: ‘and this leads to the second. paint 

" - Menno namely, to whatextent lobe etspongliint » omen 
— PAO 2g IL dea is RAK, he 3 
_ Was \o Te Fabrs will easily be enteanaieads by consig 7 
dering; ity ‘what character the Sheriff acts .whe, 

exevutiti@ the process of the court,-at the syitel 

ant individual. Although a: public. officery. her is | 

ckarly the agent of the person who takes yout the 

writ, » The dattercan in some instancesrincreasey 

tid in many diminish, :the responsibility of the’ 

former, may stop’hini'from acting, if he thinks:it ” 

 hi6 interest so to’do, may appoint.a bailiff :himéelf, ~ 

and take all: the:consequences: of his acts: 6 Bat) ~ 

Abwsif hee) 157, A Term Rep: 119.) He may — 

- delay*by his ‘commands the execution of the-writy ” 

maa eonbent! to: bail which: the: officer refuses, 

_ Unless the Sheriff was considered the: agent of the 
plamtiff; the’ ‘law: would not permit this* controul ” 
to’ be éxefeised over him : -nor would it give the © 
fortiter, -as‘it does,a° right of action against” ‘the 7 
latter for services rendered. ‘1 Comyns on contracts - 
6) Hep. Nisisprius GB. 26, Galles $32) 5 | 
Dona Rep! 470, LCaines 192.0010 wring: VE 

» iw: this instance,’ the: agent baw doit indirect 
oppésition ‘tothe orders of ‘the ptincipak"Dhe 7 
bond/was' taken without our consentj'ior asivig — 
proved, ‘adgaifist our express direction, : a1 We have e 
aspight‘then “to disavow the act, and: pursue: «iia | 
who actedilllegaiy; and»in defiance: to'bui none. 4 


\ . / 








ae "on THE STAT OF LOUISIANA» Ne ae or 


Byte eety: she basitaken: the plage: of the: dan am Mae < 
‘dants;: andy we: rare entitled td) obtain«fhona sie Fe i 


every thingwe could shave had of slemu ot visite haere eal 
+ Wrrnovt citing a variety of authorities\to this" “vw, 


: point; itis. iaiiciens to refer ‘to: shin eign Wea 
 . gasesi4SGito $2Adioi Die docteine snainbhomtdigs eae — 
~ examined: there; and:the right ofthe .prineipal to a 
_ ” piinsnestheagentyinstead;ofithose,towvhomithe 
(:, s salepwas made,cisfully: recognised, syandsthe-wrue eee 
* ”” measure of the, damages adjudgedytembeyithe a 
‘amount for which the property: was sold, - reeahwi i + 
» Agate yiregarding him: merely asia ‘public 
“ efficery theclaw! gives an action -aguinst: himifor 
~ iHegakeonduct : ‘and the: extentyef his» iabitity te se age 
distinguished, by the situation of the. suit iniwhich ; 
- heaetsyimproperly. It, the plaintiff's demandiis en 
_ not ascertained bya judgment, ‘the-only/mensiedy 
se against the ofhceris: an, action oni. ithe\icdseiscig ee 
_+¢ whichhe_ recovers, the damage »he prowes , hey has: 4 
> sustained. Lspinasse’s as 475,(1 Day, a - 
 Stre650, I Johnson 215. ear pers ston raptel Pee 
- > Burycif judgment tis. ulpoaady ante ofl nie... : 
plaintiff’s demand /against:the defendanvliquidadd, . - - 
. < the moment the: officer act illegally he takesythat ~ ae 
* ee judgment: onyhimself 5. an, aetion: of debt: canbe iva 
' bronglaty: and: he: is :responsibie¢ ; forthewwhole ~ - ee 
_am@unt originally: recovered: from: thésdefendant: = = 
Qtnstitutes 382, 2 Black: Reps veal 
153.244 Black.: 108, Q Ferm: Repold. ston Cirter 
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a tte sak 2 “CASES INTHE SUPIEME ‘counr 
: pp oranirn a iia Dade one her ind judgment 
Garr beet nenleteds! stones then Within the pr 
- Aiowmacett of the!last mentioned authorities; and will doubt 
oa. WOON eA moh wuigashont, ie 
——— <pinisrbe nt busi od sour a oad OI OIE veg 
sila )Sur dbcebalhneyn "Phe plaiiPsicbun 
seb-hasiqitt) vain! invoked. British and French aus ; 
thoritiesjisdino ‘onder to \ascertain the rights'e a 
eroditor, who has obtained'a ficri facias,’ ds" welt 
asthe duties ‘ofthe officer, who 4s to — writ - 
| intolexecytion:’ P20 Hsye Ou! shale 
: siBab ow senewedia tiene anand be better | 
defined by a true interpretation* and “construe. | 
 tionsdfithe! stdtutessof -dur own country; : rider 
whichite waitrisswes. |) Let. us therefore. inquire” 
Wheshen ¢hdse statutes justify the pretentions of tho 4 
phaguil tothe night), of » selecting \that upattictlar: 
Pitoptety pOnavhichothe fieri facias ts totbe exes 
‘extted. caWhy . shouldat be given tovhimy ?i Cui 
/ bane. dvdulidse haa vright to: is: that) the amioney: 
be made. bh the ‘law: has seen fitto direct certain: 
prbogedingny with regund to thensaleiof a certain’ © 
-species af property, and these proceedingsatea — 
hitle lasshispeedy,. im ane. ease, than in ithe sotlier,s 
he:mustsubmit i:this as ‘in callpther caseg tor-the. 
Wilkaof bhe legislator. 'Dhig wilkin: ne chbel vests ° 
anyigleationtion choive in the plaintiff Noligond 
réandmi camobe ghewar why che: should have aul 
oulljne eabt'is quiteidifferent, v witha¢garditothe 
dobiter. 16 Hecanues- well spqveshisikedghis: tdols;: : 7 
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er THE SPATE OF LOUISIANAL Ce ork 


" histkitchen Gugniture, northat portiomat his hoidse- Westar, 
? hold.. furniture, without which, bis farmilyicam have — wove 
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, ‘but a.comfprtiess existence. ihe cow, thitsips Mescaats me 
_ / plies necessary food, ecannotibe will: eparedinor : 


certain provisions which cannot be laid in advanta- 
geously in every season;ofithat)'yeah 1]t would be _ 
cruel if. the debtor has‘any other kind of property. 
to.iofferfor sale,: to, compel hita.tovbringi sualt » 
ander.the; hammer. :* Humanity, therefore, claims | 
that, if there be, a choice, it shouldibelong, [torithe 
debtor.. The Spanish law has sevenal) provisions 
for this purpose.,, Curia PhilipicasJuicio Lacdou- 


 tivoswerbo Becccutions e-onwd sevd? beatob 


-~AuxrErary. to it, is the act- of the: Legislative 


“Gouneil.> «As land: is sold with: more -Aiffibulty 


and |a greater sacrifice: than» personabipropercy; 


4 and,as land is: here useless without skives, fivpndy 


vides ini tenderness to the debtor that the Sheol 
shall first take personal property. //i @an bike 


said that the caution it uses isto be:torvared: intd 
adenial to the:debtor of the right hithérto secured 


to,him .of naming | the pea property «he 
can best spare. 7 eee gfe pip 9 9q- 

i Te. farmers:itt: this. aoe nad seldom ay 
otber:|i personaki property, * than. the» necessary 
household. furniture, plantation tools! anid such 
animals| 4s the labours of hasbandry requires 


. They have; often a considerable: property imland, 
-_oftenamove:that they cant cultivates -i'Rhis surfilus 


1/often: the property: ; thi. EE: which - 
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. Weak Distt vil ooeasion the less: distress: The Spi, 


CASES! =. ‘THE. SUPREME SaURR 


October 1814 
wre the” basis of ‘our jurisprudence; secures in “suck 


Monon Ns 


ey 
‘Woorntes. 


~~ 


case the choiee-of evils and we? contend this “b 


'  Sieehot: Songnesy ay he aun of ~ c Legis 


Councik ag 
WueE wn the: Sherif ance a’ ens ite an 
‘execution, the Spanish daw. cited makes -it:his” 
‘duty to require’that property may» be*designat ‘ 
to him for sale. If ‘the® debtor ’ complies, the: 
Sheriff neither takes’or seizes any thing, but a 
“surety for the forthcomiig of it‘on the day of se 


vandhits producing the money, Jfienza de sanedni 


‘entow Uf the debtor be obstinate, then and: 
tilhtheny is the Sheriff to seizeor take the prs 


“ perty and the sole object, of the part’ of the-act of. 
. the -d.eyislative Council cited by the plaintiff, a 


tb point outthe steps the Sheriffis to take. First” 


he rust seize -personat opty; mise slaves and _ 
finaly Hand 


vd Withesease before the Court, ‘ie debtors, owael 
‘he Spanisinlaw. quoted, obeyed the Sheriffs call,” 
and in doingsovhad:a right ‘to avail themselves” 
of the bepefit it:holds. out; to name what property * 


| they ‘best ould'spare. The Sheriff could’ riot” 


‘seize any thing else the SKA pointed out oe 


Serene 


| ADMITTING that the Sheriff erred in the cong. 4 
traction’ of the? law,’ ‘what damages is he bound ~ 
to pay ? The answer is, the damages which may — 
legally be reeovered from. him ‘who’ withholds ~ 
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2 orem: orare or: UTA. 
catvuncther? ‘the 
- -Bhieritf would be bourid to. 
‘roney and applied it to his pre vonaaladed 
greats” aye Pothier, “may bethe damages) which 
* the creditor sustains from the delay of ipaymént 
# of the*suint'due, whether it proceeds rtd ‘the 
“naghwenee, frand or obstinacy of the debtor; te 
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sean have no other comperisation than the interest?” 
Wo Praitéides Obligations, 104: halen tithes 2h 


} thé Sheriff has’ secured tohime °F Me tanle 
“ Fis “contended by’ he pine codide Ae 


és the aw “enables him.to select: that “species, of 


“writ; which he conceives’ best’ ealoulated ta force 


the defendant to do’ hittivjustiod; St iacthitli'to 


| presume that, in the same’ spirit,itr also allows 


“him, where the necessity exikts «e/aceainplish | 


_ “his purpose, the choice of propettyit idimy dhis 
-séasoning be admitted to be perfectlyreoment: add 


the ‘consequence’ will be that, in’ Giwad “Britain 
ahd such ‘6f'these states, where the:plaintiff may 
ehoosd his writ, take Out 2 caYisaV Grif fa2apitis — 


' pleasure, * ‘the choice of precéptstarries) withuit 


the ‘choice of property’ to” be take trade 


condéded this, ' the learned co 





that where there isino choice of writ, there ought 
_ tobe nochoice of property. Now, in ‘houiéiana 
- thiischdice does hot. exist:: the plaintiff’ mést in 
‘eWery case take outa fi. flr and whenthe Sherifire. — 
tums middla-bona;’ then, and not ull tien, ‘Gent he Re 


be dd legallpissues 2 iv orerevey ad Alpes 
03 
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CASBS AN: THE SUPREME ore: 


* eausehe,has, neglected to. arrest, as he might if 


. Xe 


*Woornres. 


had. pleased, all proceedings on the 
saan Gun bhiitien 93, title Breecution, nou 


Last aty-the plaintiff ought, not.to eri : 


yong 7 


“By the Court. In shia paney ‘the, pained 


appellanthaying obtained a judgment against seves:. 
} ral persons, .as, stated in his. petition, , caused exe 
efition to issue. in, the usual form prescribed) by. 4 
law... ‘The writ was. put into the hands of the, a 
defendant,, and-rappellee, .who jis... Sheriff. of ‘the 


Parish of St. Landry. and who, i addition: to-wha 


is required of him in. the process, was particularly: | 


. instructed by the. counsel of the plaintiff, to.levy. ” 


on, .the,..personal, estates. of the defendants..and 
particularly not to, take,under. the, execution wast 


and.uncultivated lands, . .. ee 


‘Ja.js-admoisted.by: she; statement of fats tht | : 


the defendant had sufficient personal property . to 


| satisfy. the execution at. the,time ..it. came into ; the: 4 


harids of the Sheriff, but that contrary to what,was 
required of him, by the @xpress words, of the writ, © 


and. in violation, of, the i instruction Gi, ; the plaintiff’s s 8 
counsel, he did seize waste land, with the. excep. 


tion, of three town lots, sold, ata, year’s, credit. 


: THE present action. ..is brought. against... the ; . 

' Sheriff to,recover..the whole amount of the judg. 
ment. obtained, by the appeliant against the defen... S 
dants in the original suit, on which'the execution: “% 


* 


 assued and ¥ was acted on as above stated... ge 















w= 
? Ed 


Rises i OE lie a 


Basha SS 


oe 
~ 
~ a 
be Tee ones pnt OGM TRO 


FESSE 


4 
w 


Sg SO 


B® 
tes m . 
Suet 


;aee 
? greg a - = 





Fererreen gra 





Pa 





* - 





raselt. foxy ait bitadl: rest * 


ee ee Wauew adefendant i in’ ele pamela Pe 
. sttfficient -quantity“6f personal! property: OSHSFY we. - 
the judgment against him, i is the Sheriff bouhd in“ 
dispensably etojseizé ‘such: ‘property; or ‘thay’ the’ : 
defendarit! wave “his privilege if it iiay"bE"GH 
called; “of “having: his “personal ‘estate ‘soldat | 
offer real property to be executed’? "0 Oh) 

+2. Tir default of ‘personal property, ornare ip 





- theichoiee ofthe defenidant-to point ‘ouit whit” pat 


of his real estateshall be séized, or can the, 


- tiffdirect the manner’ of pay on’ theese. 
' euition 2 ihm. yi 


8s) Ie the Shei wai th presinivonin ya 


to pursue: his duty: by “levying onthe “personal: 


estate, as commanded ‘by the writ, butiéeizés realy 
property and proceeds on. sich» seiztivevas' requir. 
ed’by law, to the final:disposition’ of it'on said! writ’ 


_ ~ without opposition; can he be made answerable in’ P 
_-anvaction for the Whole peso of ‘the €xeéution ?- 


x Pibkat feswo sx: 


“RAs tothe Sesto there’can BERO’ doubt 7 
of 'the Sheriff being bound to seizé"thé persorial | 
estate of ‘the debtor. “This is"€xpressly Fequired . 
by law and is positively ‘commanded by ‘the ‘Writ. - 

In opposition to this it is conterided; ‘that the regs 
son: of the law is founded. on a respect: to ‘the: 


; situation of debtors ‘arid ‘that ‘its’ dntentién’ is’ to 


prevent an oppressive ‘use of ¢xecutions "on defen’. 


/ 









ag CASES)IN‘THE/SUPREME COURT 
Tighe mother. words that -it js: @-rale:made- for: 
their benefit and that on comed deena, i 
* every one may: wave privilegesand dispense with 
regulations, intended solely. for -shis. advantages 
Woosurss This.perhaps is’ true, but the exercise of such). 
Fights can orly be tolerated:-by courts ijn, 
‘when in, their operation, they dono, injuty toi q | 
other )persons 3. and, under the: existing circums 
tances of our laws, itis clear.that-the plaintif may. 
be injured by adelay.in the, recovery: of his debt, if. 4 
the Sheriff should be bound ‘to ‘execate pri 
inant Sfipcrsonal wake roquessnl she defends. 
The:former species of property: particularly» land: 
_ riay and generally is sold. ona year’s credit inaddiv 
tion tothe great delay: necessarily created bylaw, 9. 
_ in requiring real property td be silvertided fora” 3 oe 
much longer time than. persorial. ves Ba) a 
Tue rules of the Spanish Jaw are Sabet: 
to: the provisions of the’‘att of the legislative.” 
council in. requiting personal property. tobe first: 
seized. in execution, and. real estate, only. to be. 
executed in default of these, and in those laws we: 7% 
find. it: expressly-stated, that-altho’. the defendant “9. 
has. the privilege of ‘shewing. the property; he cane >” 
not, having: personalyestate, point out real, for ; 
execution. Curia Philipica ll Paleineneerinte 
title Execution, wes op aT ; 
: ans ao ie 
Ths Sea-aecond uneion: arising inthis <aeit; a 
- '  stems:to-be settled by the same authority. Inao.1,. ' 

















and/that, if he willmot peint out his property-for! 
' . — execution:it was:considered by: some.authors that! " 

- heshould be: arrested. and compelled. td. doit, but{ 
. the practice appears tobe that the: debtor should, 


Ap’. 
0m. 


- ppepaedcta eulena he: poppe canine: ‘hiss | 


refusal -s0:to do, or'should he name: an insuflicients 
quantity, ‘the creditor may ypojnt it lout or ther 


‘< Sheriffiseize/at discretion. .' This:manner of ' prov 
ceeding has frothing unreasonable in it and-can-do! 


no injury to the creditor or plaintiff in execution, 
where the property 'is sold: for ready money : for: 
certainly to him, it: is a matter of no consequence 
on the sale of what property he obtains payment. 
of his:debt, provided if'is efficted in a reasonable’ 


time. But it is said,,and with truth, that under: 


the existing, laws ofthe state, and in:-the. present, 
_ . situation of the country, the inhabitants. holding 
' vast: quantities: .of waste.and uncultivated land » 


which will not sell for ready money, to permit: 


the defendant in execution to. point out.the pro- 
perty to be ‘levied on amounts almost to a 


bition on the part of the ‘plaintiff of ever being’ 


-_., able torrecover his:debt; as this species of property 

_ will always he natned by the debtor andby: the sale 
» Of it the Sheriff will never. be-able to raise money... 
This certainly isa great evil, which-has its;origin. in 
the act of our legislature requiring the sale of weal: 


the-debtomhastocname the ¢odds t0’berexeeuteds! ton 


a 





408 CASES. IN-THE:SUPREME COURT, 


Woot Dieu estate a ayeat’s credit, j in..cases where Te i 
ny. producetwo thirds. of its appraised value. : Icis 9 
"ion however an-evil; which in ‘our. opinion..can only; | 
: te) remedied by: legislative! interference. , There, 
Woapsres! ; is nothing found:in. the, laws, made by our. legis«: 
~ lature, which’ does repeal or destroy: the operation! * 
‘ of the former laws: of the ‘gountry on this: subject,, 9. 
Unless we consider as. suchythe inconveniences; 
arising from the new and additional regulations, : -. 
which would be to carry. the doctrine of abrogay, 4 
~~ tion toy length never heretofore heard of, and in. @ 
violation of all legal constructions... On. this head, 
‘itis therefore_the apinion of this Court’ that) the: | 
_ tmanner of proceeding on executions where it is note 
otherwise. provided for by. laws since ‘enacted, | 
_ Taust be according to the provisions of the former 
laws of the country, by which it seems that ices: 
defendant has the right or is bound to name the pro- © 
erty” to paeatede, whether personal or i im 


« TIL. Tux: Sheriff is ‘not > angweruble i in the; tt . 
sent suit for, the.whole amount of the judgment “9 
obtained against the defendant in-the original action.» | 

'. .Inisa maximeof -law. that there can exist no 7 
wrong without a remedy: ‘yet redress in damages. 
ought in all cases to-be proportioned:to the injury, “7 

_ Sustained, unless in cases where-they are given “as ~~ 
an example sto ‘deter. from *siniilar conduct: in® q 
future, ataenineinnd rss ences for their-bad® « 4 
- intentions. MisdpeT, a 
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‘law it does appear. that. the execution~is null and 





OF THE spit OF LOUBIANAD i 


Tater Sheriff, jn the case before the! ‘Court, has Were 


” Spill aca proper discharge: of; his daty:by . 


.  Kévsling onteabestaté, while the defendant possess: 


€d. sufficient personal -ptoperty to satisfy the exe: . 


; si -eutiom: ‘and altho’ there are circumstances | which 
|. fave aitendency to stiew that ‘his conduct has. not 
> ptOeteded ‘from the best motives on ‘his part, yet - 
he may’ have conceived that the defendants in exe. 


oution had a right to wave the'laws’ requiring? the 


_ Seizure of, personal estate, if to be had, and offer ia 
_ jt8 plate real property ; and can now only be-made~ 


answerable in damages, to the:plaintiff in execution 


. for, the injury which he ‘has actually suffered. ' 
Nothing has been shewn to the’ Court bywhich . 


the‘amount of damages may be fairly ascertained, 
Tt-cannot be the sum revovered by the appellant 
against the defendant in his :former suit ; because 


_° fhe has had the full ‘benefit of his ‘execution: by a 
' Jevy'onslands} which he has: suffered to” proceed, 


withoutany kind.of opposition, to a sale and trans- 


feeas required by law. ‘This we say he has. per- 


mitted ; because according to the Spanish laws 


onthe. subject he might have caused’the execu: . 
tion, when he discovered the Sheriff proceeded irre- 


gularly and contrary tolaw, to be, annulled and 
quashed on application. to the District-Court, ‘and 


on anew execution'the ‘Sheriff would have been - 


compelled to proceed legally. Curia Philipica, 
98, title. Eacecution, no. 4. “And altho’ by-, this 





wer 
Morcan’ | 
Ao’s. . 


Weousnet. ; 


, a 


me. cases iy ene sUekeMe couRT 


| ee Dace oid, as having been executed dontrary to” “ts! in- 9 

wry tent-and form, yet as:the Sheriff ‘has bien suffered | 

= tor proceed on: it, until third persons _ may" re 

- we. _ become’ interested by sales under: it, the, party. 

—— ‘would now. be too late, to proceed in any way te ‘ 
have it’ annulled. - Under the circumstances | 
this case the only injury which the appellant sini " 
by the condiict of the Sheriff isa greater delay in: 

" gécovering the. money on. his €xecutioh and per” 
haps judgment might regularly be. given: in his | 
favour. for the initcrest!of the money during: the 

_ period of delay ; byt this would be allowing him: 
fo retover twice on the same cause of action, ‘as 
this interest will’ be obtained,‘ or ought ‘to’ bey ‘at 
the expiration of the year, the term of credit of 
which’the , property has been ‘sold. © Thus” wete ” 
we to given judgment for the whole amount of the 

_ judgment on which the execution issued, it would, 
be according to the appellant a double rémedy by | 
enabling him to recover: by means of the niortgage 
and security procured on ‘the execution and also _ 

_ the same amount in damages against the Sheriff j 
this certainly cannot be just.or legal. ~The appeh 
lant having neglected to arrest the illegal proceeding - 
of the’ Sheriff on the execution ‘and have’ it any — 
nulled and not having’ shewn any” particular ao4 

oe occasioned by his conduct, dis , 


<4 ag 


iri witerell and adjudged that the jodgma | 
Mise Diisteatt Couttbe Uitened web eau. hg 
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OF THE STATE-OF LOUISEANA.. | ; +1 


te. : . : ss 16 on “ 
aq crovrtne w LECOMTE.| i OSS —— 


By the Court. Tn the, year 1810, Joseph tad 
Dupré, the stepson of the plaintiff, now, the ap- wate «ee 
_ pellee, died possessed of an estate, part of. which ': , 
she ‘bequeathed to his brother of, the .balf. blood ;, 7s%,/0*as 


_ Jobn, B, Sévére Cloutier, son of the. appellee, pasate: J Ae 


part.to,.a mulatto woman named Adelaide,, and the same pare 
the remainder to his natural children. " eapacity apd fog 
. Joun-B, Severe CLourzer,, hy, his.father "°**™° ™* 


ands Curator ed litem, the present, appellee, claimed 


against the will of his, brother, : and . obtained in 


the Parish Court of ‘Nachitoches a decree declar- 


jing’ null all the legacies, except that made to him- 


‘self, and Fecognising him as the heir at law. of 
his deceased brother. ..In_ the article concerning 


o>” the legacy made to himself i it was.expressed that 
af he. should die without issue, it would. revert to: 


the testator’s nearest relation on his mother’s side. 
Phe executér of that will was Ambroise Lecomte - 


- the present appellant... 


Joan B. SEvERE Crourrer At La since 


~ @ied without posterity, his father, the present ap- 


pelle, inherited all, his estate, and brought this . 
suit against the appellant, as ¢executor.of, Joseph — 
‘Dupré, demanding from him all, the property 
which his son had: inherited fromsaid Dupré his -_ - 
brother, and which he alledged the ‘appellant un- 

duly .detained from. him... To. this demand ,the — 











whe 
CASES: IN: THE SUPREME, COURT 7 


Wop the plaintif forall sums of money or other property” | 
ven which is legally ‘entitled to receive ;out of the 
Crovrres succession of Joseph Dupré ;. but..that hes the. | | 

+ -yLnconecre. appellant, and Marie Lecomte Porter have a right,” 
‘as the riearest of kin of the deceased Dupré, by 
his mother’s side, to retain that portion of Dupré's” ; 
éstate, which, in case of the death of the son of: he . 
piel without i issue, was to revert to heenesek ‘Eq 


: a n 


Te: matter in issue between the ‘pertiedi i ; 
therefore’ only this :-is the defendant entitled it i 
that portion: a ys estate? a 


Tite pit contends that this Sits! of Di &§ 
pré’s will is a substitittion, and. therefore. void, 7 
according’ to the provisions of our Civil Code . 
which substitutions generally are abolished. ~*~ 
Tux defendant alledges, 1. that thisisia matter 
already settled in the Parish Court: of Nachito.” 
ches, in the suit of John B. Sévére Cloutier, son 
of the appellee, against the present plaintiff, execu 
tor of the will of Joseph Dupré, where, it: was ” 
adjudged by that court that the testament of Joseph : 
Dupré: was valid in every respect, except as to the | 
legacies matte to Adelaide and-her children 5» < ¢" 
-2. Twat the clause of that testament, which | | 
: provides that, in case of J.B, S. Cloutier’s death ” 
without issue, the property bequeathed ‘him ‘shall | 
revert to his ‘nearest of kin on his mother’s side, 
is riot asubstitytion, and therefore not'void in law." 








_OF THE STATE OF LOUISIANA, 


“By 'Po this case, very simple in it ork very’ 
: cleat i in its facts, the judgment rendered~ by ' thé 
* Parish Cotirt of Nachitoches in the first Suit’ Tis’ ceéeriee 
5, given a most singular’ aspect. It seems to present —: 
~ the: extraordinary spectacle of an heir atlaw anda 
legatee united in the’ Same person; being as: heir 
- entitled'to the whole estate of his predecessor; ‘and: pe 
as legatee'to a portion ofthat same whole: © That... 
judgment, it is said, has settled the present con- ki 
testation, because’ it recognises the validity. of 
Dupré’s will in every respect, except the*legacies _ 
made to Adelaide and her’children, ‘and therefore 
Wj sanctions the clause by which Dupré providedthat 
Dus the legacy by him left to’his. brother should; in 
oid, © case of his death without ‘issue, revert to his near- fe 
by _ €st.maternal relation. > sc ee 
| (is Wirnovt examining what sodtetiad substance 
ttet 7 = of that judgiient; and. in what light ‘the gefieral 




























ito. B  tenor’of it‘ought to be viewed, let ussee: if it can’ 
sot — be considered as res judicata ’in the present case. 
cus = © “Tue authority of the thing judged)” : says 
was our Civil Code 314, art. 252, “takes -placé only : 
eph  —- «with regard to what, has formed: the’ object of De 
the . “the judgment. The thing demanded: must'bé: 3 
‘4 “the same ; the’ demand must be: fourided “on 
nich es * “* the same: cause, between the same'parties,.and e 
eath © “formed by them or against them ‘in mae same 
hall. _  quatity.? ¢ a 
ide, .° Ir we attempt*to apply this ‘edi to: nine 


awe" oS oi what do we see? Is the thing demanded es 


\ 


“N 





“6 26|6=—§;:~ti‘ Ss CASES IN’ THE SUPREME COURT: 


Weep Dewi the same? ‘The general demand. in both suitgis. 
Larrnw thé possession of the estate of Joseph Dupré zim a 
Sortie that indeed they seem) to be alike ; but”in: the 
 pecbiten: first, the legacies made to Adelaide and to the naa 
_ tural, children. of the testator were the ‘thing des 
manded, for: John B.S. Cloutier, could not. des” 
mand that which no, body: denied to him, to wit 
_ the legacy made to himself: while in the second; “@ 
the sum of money first bequeathed to J, B.S. Clou- : a 
tier, and in.reversion to the defendant, is the objet 9 
of contestation. Again, is the demand between . 
the same parties.and formed by them or against — ( 
them. in the.same quality ? The parties to the 
first suit were John B. S. Cloutier heir of Jose 
Dupré, and Ambroise Lecomte,, executor of / 
Dupré’s will, acting as such in defence of. the 
rights. of Adglaide and of the natural children of 
the testator. In this, case, although, the geen 
principle be that heirs are to be considered as the 3 
same parties with their predecessors, it is not very) 
clear that Alexis’ Cloutier, claiming a right which . | 
did not accrue-until_ after the death of his son, is ~ 
a party acting in the same quality; but laying ~ 
‘that aside, the defendant Lecomte surely is not a 
party: to the preserit suit in the same capacity: in 
which he.was a party to the first; for here he ~ 
‘appears both as executor and as legatee under » 
the will of Dupré, pretending to keep possession 
of the legacy made reversible to him. Finally, 
what. formed’ the object of the judgment ofthe | 


‘ 
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OF’ ‘THE STATE OF LOUISIANA. ; 


- Parish. Couit of Nachitoches 2». Was it any. thing West ® 


else than:the legacies to Adelaide: and to the. nae 


those . parties: ? The legacy made to John Be Se. 


Cloutier could not/bea subject of contest between 
.. him-vand»the executor of the will: -hewwds» to” 


receive that part at all events as his absolute pros 
perty: He had no interest, and, ‘therefore, no-right 
to put in issue the effect which ‘the clause inserted 
in that article of the will was to have after‘his’death ; 


_and the record, particularly -the answer of the 
present appellant and the judgment of the ‘Parish . 
~ Court shew that none of the parties ever ‘had the | 


most remote idea of agitating that question, ‘The 


‘object of that judgment, therefore,’ was not the 


matter now in dispute between the present parties 5 
and that judgment, * far from having here the au- 
thority of the thing judged, must be considered 


as having left untouched the very subject of the. _ 
present contention. ? : 


IL As to the second question raised in. this 
case, to wit, whether the clause of Dupré’s will 
providing that if his brother dies without issue the 


legacy left to him shall go to the testator’s nearest 
~ Telation.on the side of his mother, be a’substitution, 


it is unnecessary to say any thing, That it is 
a substitution appears upon the face of it ; reasons 
ing upon'this would be worse than nugatory, 


~ tural: children of the testator ?.. Was there) and aa} 
could there be any: thing: else at issue between Lasouzes 


y/ 
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oI CASES|IN' THE SUPREME COURT. 


- Gani tla “Ais ahe opinion of this Court that Alexis 
Cloutier is. entitled. to. the: whole. estate: left’ by. | 
Croviten Joseph Dupré.; and. it. is .accordingly® adjudged 
Apeomss. and. decreed. that the, judgment of the District © 
Gourt be affirmed): and in addition. to. it, -it: is. 3 
farther adjudged and decreed -that the appellant, do © 
give to,the appellee a true and faithful account of 
his administration of the said estate, and deliver | 
dim all sums of ecsin or other Property. oes 
ing to the same. - 
bition ate ’ Tr 


GRAFTON VS. PLE TCHER, 


Parot eviden- By. the Court. . Daniel Grafton, . the sels 


rand wel ee brought this suit,in the Court of the seventh Dis/ © 
‘ap vinlioe be triet, for a sum by him claimed as the’ price ‘of ° 
in possession» tract of land, which’ hé averted to have sold. to 
the defendant the present: appellant. No written 
act of the alledzed sale was exhibited, but‘ the — 
plaintiff offered testimonial proof of that contract’ , 
and of the possession which the appellant had pre @ 
der it. ‘Fo-the introduction of such evidence the © 
appellant objected, and. his objection being over-. 
ruled. he excepted.to the opinion of ‘the judge: ; 
Upon this bill of exceptions the case is brought | q 
before this. Court. . 


Lr isalledged by-the appellee: a 

1. Taar the bill of exceptions was not ten- ~~ 

dered in.due time, and is.therefore entitled to: no © 
attention :," i 



























oweTHE STATE: ‘oF ‘LOUISIANA. y.- 


ay Pain supposing the bill of exceptions wets 
| "he: regularly entered, yet the admission foal Ww 
evidence: in this instance was right, ‘because the. eee nerd " a 
contract was’ ‘in part performed ; and that such’ a Pastouns. : 
contract, after it has been partly carried into effect; 
is nodonger: within ‘the purview of the law: — 
— 





ae 
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: ie 
Tue fact from which we are ‘to dete at aoe, 

% - _ the'bill of exceptions was not tendered in oper Aas 
* WB - court at the.trial, is that the'instrument purporting © = 

3 “tobe a bill of exceptions ‘contains matter ‘which 
Hs at that time could not be known, to wit, that'an - 
Bk appeal had “been claimed; and that'a transcriptiof = 
% —___ the depositions was; together with the billofexcep- °° 

tions, sént'to the Supreme’ Court. .- But, although 

this'insttument ‘evidently’ must Have’ ‘been’ written 

‘since the'trial, it does’ byi rio means meen 

bill of exceptions was not tendered then.’ 

* Tue -jadge may have’ put it shelled | in the 

borin which it now bears ; at least ‘weare bound . 
: to presume so-from the expressions which he - _ 
- @-suses,-to wit, that “the counsel did:then and. there 
(speaking: of. the'trial):except to: the opinion’ of 4 
«the court, and requested the court tosign’ and, > 
seal this his bill of exceptions:”” This’ ‘positive . 
declaration of the-judge is not to’be counterbalanc- 
edby mere hints and rs meets but r 
Contrary proof could shake it. 
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CASES’ DTHE! SUPREME COURT - 


West: are iwi. Bow the appellee contends that admitting: the a 


8 


8 


Bill: of.exceptions tohaye; been tendered'in time, 
oa yet it,will/not avail the appellant, because: the ‘oral Zz - 
evidence ‘objected to was espe eases: ; @ 
thisiease. (uy 9 nek, a 


sg rele ate iothet Pa vetted oi of ime 


moveables.or slaves shall be valid, and that no testi- a 


-monial proof of such sales shall be heard. But, 4 
_ says theappellee, where there, has been ‘part. per- ~ 


- formance’ of the contract, this law ought :not: to’. 


apply. : it. was not intended for such cases.; Weak 
indeed would be the power of the Jaws,’ if their’ ’ 7‘ 
céramands, could be. disobeyed: under such pre, 9 
 proved;by;witnesses, neither can‘ the performance 5  & 


until, the,existence, of the contract, is ascertained. 


| dasthia case,iproving mere possession ‘would; have » 4 4 


- amapntedte nothing ;, proving possession.under 
the sale, wasthe object, Butifthere wasno proof. 9 

- ghythe sale, how could. snennane prove oe . & 
session ‘under tt-? ’ 


cordingly adjudge and decree that the judgment of . a 


the District Court be reversed, andithat the cause 


be remanded for a new trial to the, said court, with 
instructions tothe Judge not to admit oral evidence 
of the contract Ladascaeciane anata tian this 


suit. 


| 





f ae . ‘ 
Ws, shenitene, think that t the District Judge 9 
erred in admitting such evidence; and. we do‘ac- 














.” / GP DHE STATE OF LOUISIANA). 


1 PAB LBTIE, 2 An wins CARR, eal 


"Balti, for the plaintiffs. This: case e Ned ns 


been brought up npon'a bill of Her ar which Pareyatrs 
: or Neel et Ai 


a Twat the plaintif and appellees: ‘cannot ; 
maintain an action ‘against the appellant, they eg Rein majority 
only a majority of ‘the bourd of administrators able on 
he priblic | school, while a suit could’ only be e may ‘ans, in 
ipaght by ‘all of them jointly, 3 ‘mes, 
-2)°Tuat the obligation.on which the defendant Far alge Ne 





is sued, being’ signed by him as Parish Tdge, te je “ta 


h. Judge” 
is not Hable as an individyat Vt his Rove. 
) « signing a note 


he is Trs0- >.” 


“Tl. Tae phoneiebh: and fhietal in - mdhapics ae 
a nse: ipieee Sohn! tostrboordriobicatie The 

.. -adnamistrators of the pnblic school, beingauthoris- 
ed tocdraw:from the : treasury ‘the sum of two. 

- thousand-dollars, gave'a draft to the appellant ‘for 
‘that sum, to facilitate him inthe payment ofa sum pire g 
whieh he'owed tothe tehsury, for the atrewages’ : 


~, of'taxes that he had filled ‘to transmis. “Upon 


the receipt of this. draft, he pave his note: payable I 
-to’ the administrators’ of the’ publie: school, and 
signed it as Parish Judge. Suit was: brought 


aie by the appellees in their names, stating themselves. 





to be administrators. During the” progress of 
thé trial the exceptions were taken, but not being 
‘eonsidered-good by the District Court, judgment 
was rendered: for the sum, after annie some 
yoyment which had ™¢ —_ 
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ory J SHALL con 1¢ myself to the points. bow 4 


"into: ‘view by t the € exceptions. As to. the first 
re is it well ane 2 I contend that it is.not, ., To ¢ 
understand. the question, or the correctness, 
the decision, it is necessary to call into review ‘the 
| different: statutes authorising ¢ and establishing pub: © 
lig. seminaries, "The first was passed in, the 1st, 
session of the. Legislative Council, chap. 30. This 
establishes the University, gives it_ the ‘name. ee 
the. “University, , of Orleans” incorporates i it by 
that t name and appoints the regents. The chap. 8 of 
__, the acts of the 2d session of the Legislative oa 
‘isa supplement | to the above act, empowering the 
regents, to fill; vacancies. . The 18th chap. of the 
_ acts of the, 2d sess, of the 3d Legislature enlarges 
- the power,.of the regents and directs them. to” 
2 appoint three administrators to each of the schools. © 
established in each county in the then territory.. By. 
the saidact, it is made. the duty. of :said adminis». 
ced pire to. snperintend the schools . under their — 
iregtion and controul, to draw for the sum appro. | 
priated to purchase lots and buildings, .&c,. es 
authorises them to make such by-laws and_.ordi-.~ 
ances as, they - may think fit for the government. 4 
and. discipline of their respective” schools, woh 
act enlarges apd extends the first act of i : 
ation to the schools, in the different counties. and | 
constitutes, them an integral part of the first ed 
corporate, vested with all the. privileges,, Capacities. 4 
: sopowrert over the, subjects pognn ‘to ‘ee 
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: Sequently they can proceed in the | 






oF THE STATE. oF LOUISIANA. x. 
administration, in as full and’ perfect'a nan 


was ‘given to ‘the: original ‘institution, anc 


tied oe 


their functions, in the same miinnér as ‘tbe bee : gee 
body corporate can. au SES 4“ 

“Wat then are powers ‘hes way corp 
with respect to the commencing a d coicting 


suits at law ? As it cannot appear n the persons’ os 
of its’ members, it must appear by attorney, who 
¢an be appoirited, by the laws of England ‘and by 


the Civil Law, by a majority of its members, 


- Black. Com. 478, Domat, book 2, te23, V2 TWE < 


appellees then, being a majority, had'a Fight“ 
appoint an attorney'to institute ‘and’ ¢onduct' ‘the 


suit "The appellant cannot protect hiriself ‘wn! 


der the ‘plea that he’ is one of thé membérsil off | 
he could, ‘one member might’ cdtitrdul dele fia 
poration and’ frastrate the object’ for" ‘whiel it‘ Was 

created, by’ obtaining and withholding the fulids by : 


means of which alone it is enabled! t” adv’, oF” by 
-fratid or violence impede and stop its procebtfings. 


For which conduct, by this privilege’ of exeitips ee we 
tion from suits contended for, he’ could” protect 
himself with impunity from judicial punishment 


|... and"fromi judicial ‘process. ‘Which ever members 


first seized the funds might hold ‘them: until ' his 


> SOtisdienice prompted him to’a siirrender. But 
_ such conduet would be as contraty ‘to law as ‘to 


ommon reason and common honesty. A majority 
has a i Fgh to appoint “an attorney’ and to direct. « 


"Geter ame 


: Barune rn 


CASESIEN HE! SuPREME eouw? 


avid suit 40. Herbroaghreten gion one of i its. roe 
. bers. | 


nay ah ae 
‘Ts: chit slit jae well, sneaies' in the name ‘of a 
the appellees:?. ’», They: are. stited, adininistrators 
of the school &c. Itis the practice inthe: different’ © : 
states and in- England to sue by. the pame cof the _ 
corporation hnd the: enumeration of the. indiviy 
dual. members-,would, at best ‘be inconvenient 
surplusage.: But the 26th chap. of the acts; of the ” 
ist session of: the Legislative Council-requires that 


petitions-should: state, the names of the parties” 
theit placerof residence, &c. Tt-is true that thie 


appellees might have been - well designated: by 


‘calling, theta ‘the -administrators ‘of the schook 


But thea.an important circumstance would have ” 
teen Jemitted, to wit, their residences. Nowa | 
corporation can have -no.,residence beeninse it 
is an artificial, invisible, intangible’ body and if” 
the hams’ of the appellees had not been stated’ 
awith the place of their #esidence, they would uns 
der this requisite of the statute have'failed im theit 
suit, as an objection would well have hid to the | 


| pfficienny, of the poi 


Hl, Taz second objection will not recive noc : 
discussion., The appellation of Parish Judge did 
mot enter inte the essence ofthe contract: Tt was 7 


an addition made : ‘to his, nathe; not because. fe con: 


tracted in_his” official capacity and by’ virtwe of.) 
his office, for it wasa private individual: transac.” 


j 
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— " but ‘iexndp iawn feoievn tnicoewninh 
. - have oayepersiee the ana Ecrtoned 
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Ee ‘ated jadginete wee conte conibein 
4 the sum dag another question presents itself) for © 
the - consideration’ of “this” Court. ‘Vhevstarute 
authorises: this Gourt to: assess: damaiges to ‘the 
appelleesewhen an appeal is taken for the »panpow 

of deta. No case has yet come*undenthe copnb — 

,  gatiee Of the Court ‘that gives the appeliees: guster 
ie pretentions: tdvekpect a compensation) for thé 
delay occasioned» py theappeal, beyond cthetegal 
interest.) ‘The wholeof the appetlantsedndadt 
justifies a belic that he Obtained The heney / Hemi 
ie! the’ appéllces With''a View, if not’ of “approprititg 
dt exclagively'té biitiself, at Teast “OF retdining it 
until) it*should be ‘forced’ from! hitti “Byte” Last 


Le ne eee BS hae 
Bee okie eS AS as ee 


<>, 


iy I 


si 


pe ee 


Oe 


4 judicial process, /anil, ‘when received,” ‘ielought'in : 
be justice’to ‘be accompahied ‘with ‘ten’ e. cauit 28 Ag oa 
it Sammages. 
we - 


| Wallis, for the defendant. "The Hebe pitta in 
/Mhis’ case’ 'aré well taken. “The administrators 
’ are to-act jointly in every thing” which ‘concerns 
@ —-Rheir'adiniinistration’®: ~ no one’ of them Gan ‘act ’ 
| dy himself.’ Ft is the body corporate that a, RRA EES 
fot ‘the’ individuals. ’ "The body corporate Is ; 
.. vonsideréd in Taw as one ‘being, ‘as one existence : 
{mseparable in its nattire and ‘incapable’ of division. . “@ 


- 70 eT Ge or 


a CASES IN ume gyrneMe courr 


Wot et Te must ac entire-or aot aball., ‘Aswell might 
individual act ‘against’ himself; as: -@ comporation®. 
Pauses against any of its members;::' The limbs:are not 
— more closely attached to the: oaeia body than the? 
Cas™ individual members,are: united ~to" the»: a 
corporate, ° They enter into and form its essence! | 
How then ean they: be separated? «© Cag 
yp Tus authority cited do not militate against the! 
' principle contended for. .‘Ehey say that the ade 
of. the majority, is: the act of the whole. This ig a 
not disputed. But is it to be considered ‘when — 
acting against each. other ? If such was the ‘tase 
the authority, who legislated. upon’ ‘the aes 
would bave-thrown out some: hint from which ‘it! - 4 
could have clearly been understood that such was’ . ' 
the truth... Nothing however in their expressions! . 
will justify, such a conclusion. Hence At is infer- a : 
_ed,that.such.is not. the law. If it was, the most: 
inconvenient, consequences would result fren | 
jtS.operation... If. the minority. became of.’ 
fensive to'the majority, the; latter would ‘unite «in* 
a suit against them and ‘with the assistance of the’ oe 
corporate funds carry on their legal prosecution = 
without any, expence to the individuals ‘composing » 
. thatsmajority,, Or, -if this did not’ answer, tie 
~. purpose they could. proceed a little further and ~ 4 
pass an,a¢t of expulsion. » ‘The ‘majority of the’ : 
members of this: school may act, but it must, be 
understood to be, in cases goming' within their ad-- 
mipisttation, ‘not to sue micas a : 
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: pene Uf-either chilietn ‘alacant 
far as -toclay, himself liable toa suit,she ‘oughtiito Una - - 
: beexpelled by aidompetens: sauthority new wane or am 
“. ° suit: can’ becommenced. :' ‘bade ne vioeais aan =“ at 


ae Tue other-ex ception is ese witongidnltillent 
'S ‘of:the appellant: | Phe nature’ of the obligation is’. 
» tobe observed in’ bringing ‘suit’ Nowman ‘is 
rs bound beyond or differently from his: ‘eontract. | If 
? the. obligation is ‘contracted’ as’ tutor or osm she 
*  the.abligor isonly bound in thdt cepadityiy IF as’ 
_ ‘anattorney, infact, he can only,/be! personally‘iable: - 

_ by deviating fromi‘his authority) ‘or failing’ td 
fulfil: his undertaking. “\Herethe appellate ‘con! 
tracted as. Parish Judge. It was acéepred: bwith’ 

>" that qualification and it can eared be enforced With’ 
that addition. f ih wero td of: 
-odie-the Court | should: be:of copitititht the. 
judgment; below ‘is correct; damages howebdy?. 
ought not’ to be:decreed, asthe appellant ‘Had wen’ . 
tainly good reason ‘to believe. that it is¢rrotieous! 
and the appeal: was not” taken a 
‘correct the error: PALEY echoes S 
ie By the Court. in all bodies SW er 
"> majerity, must rule, and there is no'doubt that"two 
of the three. administrators: of this schdol ‘had’ ‘a! 
tight,to sue in the name of the-board. Theorily” - 
difficulty, if such it can be. called, is’ ‘that’ instead’ 

__ of bringing their action, in the’corporatexnarte!of - 

~ ’ i the“board of administrators, they have added'their: 
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CASES:IN-THE SUPREME: caver 4 a 


pe Aas tn: cee rwvindvidiicd telat »But, thin sddlect: idi:thae 


Wetaber 184.” 


CAA Appellation of the suitoré:is' a mere “te 
—_ tanh os enh ‘must-be divreyatded, «» nbjere vont § 


ae c@nde. 


nagach ded Salat 


1 Bh other ‘objection of the: manent is. still © 


‘more unimportant. “He:thought fit. fovsiga: the | 


note now in suit-as Parish Judge ;. but: whethen 4 
be was Parish Judge or-not,at the time he receivéd 
the money, isa water of no,conseqnence. This.” 
waa] mojey, dent shim to ansiver" his purpases's - 
mioney, which he applied . ‘to. the discharge of hig | 
obligations, jand> which he (promised. :to return, , 
Wat: has.ivs official etoscig tada with such a 
poalaeactabte a,j . | a5 4 


Dasa other difficulties, not inidio of) 


notice, have been raised by the: appellant, which, | 
together witb those above. adverted to, have: led” 
this'Cotirt to suspect that the object of the- appel | 
‘ants eyers since the beginning, ‘of : this. vane had 
Jneeoedelays! +’ 1. 
. Ey»a case of this nature, ota the pairs me 
public funds, destined for the most useful of 7 


"purposes, “has ~ been unwarrantably detained 5" 


«where the: obligation to «return them at: sight is 
heen¢éluded) during such a length of-time, it it is 


7 jeistithat.ave should ‘allow to. the plaintiffs:not only 


ithe interest iof, the: money, since the judicial de> 4 


“-tnand, but:‘aiso; he. full:amouns ‘of the cng | ; 


swhich.the lay permits to gives oo. 19” 








aiaite STATE: OF'LOUISTANA. 


Lees aided sted gid ers decreed that the Westie st 

‘ _ jie the District Court be ‘confirmed, prey 
' > and. that in addition: to the twelve -hundred and Partrerte 
-faity, doliars therein awarded to,the’appellees, they oe a3 
. lowneeoverifive percent. interest: from-the:day of ” Sane 
sa ‘haiabeie dunaad, and ten per cent. sired er 
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: . The ‘snide ; a 
<7 lr, for the plaintiffs. This case is‘a ‘simple 7 nie e 
od one’ and réquires but: little argument ' on agian hg a a 
* 7 -. part of the appellees, who were the plaintiffs below. oped: “he se 
~ From an examination of the record no error can.” Seen 


an 
se 
\ 


ote a “pen 4 : - y wv’ 
- 


be discovered and it is believed none exists. “The -. 3a 

"seventh section -of the 26th chap. of the acts of 
the Legislative © Council is conclusive” in’ —_ Se 
rn pl i Cree et vee 


Balitiin; for the defendants. The ‘only ques- 
‘ tion for decisionin this case is, whether the Dis- - 
trict Court did right in considering ‘the separate 
answer of-one of two partners as sufficient, ‘to’an pe = ae 
interrogatory put to them both. : AY . 
-. + “~ Tr must’be’ decided’ by, the construction OM Ot ee 
“.  apon the expressions ‘contained in the act ‘of the : ee 
first session of the Legislative Council, chap..26, 
$7.” It is there required that the defendant'should a. 
distinetly answer&o. It does not speak in‘the 9 2) 
. plural. How are er ae 
; ' 3. a 


el ahd 


<A 
baer) 


> 
at a 
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a oa a 
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“sie their erin’ transactions, or, hens 
appear in Court.as plaintiffs or: defendants 2», Age’. 


aaron they to be considered as one or several individuals? 
Are they to appear in the name of. the firm,, or 
in their.real names ? It is true that one partner ~ 
can bind all the others by. his contract, but in. ‘ ‘ 
partnership debtor contract ‘all the partners must © ig 
sue or.be sued; otherwise the suit cannot be 
maintained. { Comyns on, Cont. 326. A porinenlae a 
differs in this respect, from a body corporate, ‘The: 
latter is composed of natural persons, but in toe | 
corporate capacity their individuality, is lost. ols 
appears.in contracts and in Courts by its corporate © 
=, Mame, and is recognized. by its attorney and by 
ae : its seal. , , The former has no such attributes; — . 
the members retain their individual, character.and _ 























os. 
SHERAS | 


appear, as, plaintiffs or defendants in‘ petitions and ~ 
gnswers., ,_Interrogatories put by. them must be 
ny the hame of all and when referred to them must — 

. be answered by all. “It may, often happen shat 

\ 3 any question proposed to the members. of a firm |. 


sons, according to their knowledge of the facts. 
: sf One may, be acquainted with circumstances. and” 
: disclose, what, was désired « to be known, of ,which- 
: ‘the. others. may be, totally. ignorant. A. person. | 
* sued, bya firm has.a right. toa full. discovery “of 






“. it, would. be, in vain to, interrogate, as the, one 


ae, known, by their real,names, ;they must all” 4 | 


will be answered differently by the. different pers : 2 


all the knowledge of all the memberss . Otherwise - ; 


ce . 


' 
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“(would answer whose iriformatidin’ upon the subject wore 


was the most fimited. As ‘all the iriemibers! theh 


them all, @ fortiori they are ete to answer 103 
— put to them all. nck ah 


- 


« Tr is, however, said that. the 1008 section of” ihe 


same act provides for the excepting to insufficient 


~ griswers and ‘that the answer of one’ partner is 
- god” unless excepted to. To’ this “it may ” ‘Be 
‘feplied, that it must:be'an answer’ ‘within the spirit 


and meaning of the provision befor an | exception 


ean be required. For'example, the answer must. 
be upon a oath, in due. form, takén: before’sdme 
officer authorised to administer. oaths or it is’ no 
‘ answer 5, it must be an answer to some fact or 
‘matter contained in the interrogatory, orit'is nd | 


answer ; ahd it” must be the answer of hirnewho 
is interrogated. on it or is no answer, - and corde: 
quently need not and indeed cannot be exceptett 


- arévobliged to answer’'to a petition’ filed | ia sincieaae 


pe 0g 
. Cann & ap 


to.. It is impossible to-except to.an answer: < that : 


does ‘not exist. - As all the partners therefore: are 
bound to. appear and answer, if but one’aldne: ap- 


pears he cannot be receiyed and the party interro2 


gating’ will. not be driven ‘to exceptions. \ His 


proper’ remedy is to take the’ ‘facts’ for confessed 
_ and pray - for judgment. Here is’ nothing. to 


except to, for there ‘is'no answer. ‘It ig not “in. 

sitfficient,” for it does not exist.’ The ele 
were put-to Martineau and er em 
answered by the former only. ' ; 





Went; Disttiet. .. 
October 1814. 
Se te 
Maerrxeac solemnity by the person ‘or. /persons interrogated 
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| CASES-IN ‘THE SUPREME COURT. 


Tuts: part of the statute i¢ deemedito ‘apply 
only -whete the answer i8 made with thenrequisite 


and having ‘some application to the questions © 


proposed, but ‘is evasive> or not distinct ; and 4 


sheWing,y or giving reason to. ‘believe or exciting — 
asuspicion that the whole truth is not disclosed. % 


Wuence it is contended that’ ‘the District". “ 


Court erred in receiving the answer of ote of the © 
parties,“ and this Court.ought to remand‘the ~ 


cause: with. instructions,to reject the answer, te 7 : 
take: the: interrogatory for confessed and give 





judgment accordiigly. hog aged § 


-  Burtadmitting that the answer is in the form’ 

required by the statute, yet it is only good as to. a 
the person whose answer it is: It caniot be good. |” 
far ratiother. © Tt cannot protect Lahdreau. “Ant 7 
attorhey may appear for all_the defendants named 4 


in. the: petition: though’ when _ interrogated they 
must answer in their proper persons, Anattorney: ~ 
cannot. swear for them, nor can they ‘swear for . 


- each other. Each witness testifies according _ 


to his own knowledge, not from the tnoicgeat 
others. Iftwo or more persons join in an obliga 
tion and are sued and interrogated, they must alt 
answer and the answer of one .will not avail thé. 
others. If there are several endorsers. of a bill of ~ 
exchange who are sued and ‘interrogated ;. the 


¥ 
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answer of,one will not serve the',others. . If two. 4 
ormere sigh a negotiable note and are’ sued and . ~ 79! 
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interrogated ;:the answer ‘of ie rlinaioe ie Tle See ve “ 
; a éthersi In‘ all these’ cases then! as they ‘are all i 
a -” requiredt and bound to ‘answer, those whodo hot Maarrred@. 


ae : “ 


9 are indefaultiand thet interrogatories will bertaken’ “yx ie 
fet confessed and judgment entered-againstthem) CAB AE 
who thisrefuse. These cases are: similarto-the: 
PG one’ before‘the Court. - ‘Ihis:is aimercantiletranss 4 
action: and so.are; those as far as they sextéind, > a 
aud as judgnieut must and would be given anche: 
> foregoing: cases aguinst: those who’ neglected ot 
~ ‘pefused-to answer, so the Court: ‘here’ odghti' to 
have’ given’ judgment’against’ Landveau: 205 ord 7 
i ought to be reversed ‘as'to him. Tas 
$e :{ . 
aidianies 3 in reply. Ak is ins that partners, mast: 
set out their names 4n petitions, but'it.is;not trate. 
that all their nasmes. are required in answering: ° 
‘At is the usual practice to give the title of the suit 
4 at the head of the answer, and nothing: mone js: 
‘required. It is however. contended: that when 
Gn interrogatéry is put to two or more, partners’. 3 
.they are.alt bound to answer andithat the answer | ae 
of onealone vought not™ to. be. received,’ This -is 
_ Considered to be incorrect, one partier contracts for 
* all the others in all transactions: which concern: 
ml Be partnership and they are all bound. ' Each 7 
4)” one. is- presumed to. be acquainted with alb’the ~%. 1m 
S \F .citcumstances relating to their: joint coneérns’: : 
S| and it is natural and-reasonable’ to suppose ’ that - 


es we an ai dat is selerred to aie the sand 





_- Jee 





a 


CASES IN’ THE SUPREME COURT 


eel explicit answer of one-contains the informations 
ern of the whole, ast’ is presumable; that one would, 
Mansevase answer who was best informed: upon the subject, 
uw  tris:mot important to enquire into the difference, 
Cana & AL between a partriership and.a ‘body corporate as the’ : 
cause dées not turn upon the .distinction. Ip.” : 
- taust be decided upon the : construction’ given to” 
| the statute first cited. A construction is attempted 
_ to be given to the statute which cannot be admitted. ” : 
- An efforthas been made to shew a difference euyeeniag 
an insufficient answer and.a case like.the Present) 
where but one partner. answers, whieh i it is urged 
is to’ be considered jas no, answer; - But. it ie 
tainly, is an answer and is.to be taken as such until’ 
the.eontrary is shewn, It purports to be one ‘and © 
prima facie is;so,.and if no objection is made toy | : 
it, it. must..and will be received as such by the 
‘Court... Phere is a wide.difference between hid . 
aud no, apswer,,..In the latter. case , the Cour. | 
would take, notice, of the want of one-and would” 
take; the fact, as. admitted, though here, they will | 
consider it good iuntil the defect is ishewa. v5 a 
How then must. it be made to appear? .Fher — 4 
law is explicit... It must ‘b¢ by an exception. and; q 
as the party did not resort to this plain and:¢asy) 
mode, he has waved the benefit of iit, if any inp ‘ 
could have been attained...” 4 
In is next endeavoured. to, he rs that jude 4 
ment ought to. have been given against Landreaw) — 
as he did not answer, and to support the argument; . 


e 
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- gecourse is had to the rules: oflevidenice.:: But ifthe West ander tone rae 2 
|. answer-is.presumed:to be’ sufficient untilithe»con- GA cia 


trary. isshewn, this attempt must fail, for the receiv a 
ae 





















_ ingiof it does away the effect of that rargumenti a 
ae | Iscannot be correct reasoning to gay,that’ which Cann beat y 
se is prima facie goodAoesinot exists: Fhe jydg: 
@° § ment: is correctly entered by the Court:below 
ad # and mee to be affirmed. | tout ofigtata 
lc By the Court. It appears:from the-documents 
cee % transmitted that the appellees brought their action: s 
‘3 “on anote regularly transferred to themas merchaiits 
at ; fae trading under the’ firm of Martineaw and Landreau; | 
iL by J. J. Paillette, in whose favor it) was’ made oa 
fo by the appellants. In an amended answerj(Nuny ye 
> carrow, one of then; filed the interrogatories, ‘the, “i 
e 4 admission of the answers to which as ' ‘evidelice ‘ : 
$7 js made the basis of the exception fo the opitiian’ 
b 9 of the District Court. , These interrogitorits Ae: 
b% ._ put'to’ Martineau and Landreau, ‘the! appellation’ 
ba » by which they are known, as a ‘commercial iri’ 
> or society. Martineau, one of the ‘partners, 
‘i q ’ makes to them a full and complete ‘aihswer ‘éx- 
. oe “pressing a perfect knowledge of the  trunsactigi. 
i 9‘ — Insuits where partiiers are concerned,/ the oppo- 
[ 4§ Site party might perhaps’ require the separate 
i ‘answers of each individual ¢omposing*the séciety: 
{  —  Insucha case:the answers of every member would 
» ‘be necessary ; but when a firm ‘is interrogated, 


54 asin the present case, we-aré itclinéd:‘ t6!'think’ 


Ul 


ee 
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ee. that an explicit and eshegecica. answer of one 


eve partner is sufficient, No exceptions were made 
Maarixeav to the insufficiency . of the answers in writing as re." “ 
& ap. “a 
ay quired by law, previous to the trial of the cause. ’ 
Asn SA) J i6 therefore, ordered, adjudged and decreed that. 
the judgment of the. RRKET: Court he ative 

with costs. 
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% *Paen was. not, any case determined 
Seria the —_ of November. Ee 
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